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KUPUEJ\IE COURT HEPORTS (1\151l) 

(BHAGWATI, B. P. SINHA, lAFER IMAM, J. L. KAPUR 

v. 
THE COMMISSIONER OF HILLS DIVISION 

AND APPEALS, ASSAM. AND OTHERS 

(and connected appeals) 

(8HAGWATI, B. P. SINHA, lAFFllR IMAM, J. L. KAPUR 
and GAJENDRAGADKAR JJ.) 

High Court, Powers of-Writ of certiorari. if cun be issued 
to quash an error of fact apparent on the face of the record
Judicial Supervision, Scope of-Appellate Authority if and 
when acts in quasi-iudicial c<ipacitv-Test-Plea of failure of 
natural iustice, when can be entertained-Constitution of India; 
Arts. 226, 227-Eastern Bengal ond &sum Ezci8e Act, 1910 (E. 
B. & Assam Act I of 1910) as amended bv Art. 23 of 1955. s. 9. 
Rule 343. 

The High Court has no power under Art. 226 of the Consti
tution to issue a writ of certiorari in order to quash an error 
oI fact, even though it may be apparent on the face of the re. 
cord. It can do so only where the error Is one of law and tha~ 
is apparent on the face of the record. Any error of law or fact 
which it can correct as a court of appeal or revision cannot be 
a ground for the exercise of. its power un<!er that Article. 

Hari Vishnu Karnath v. Syed Ahmed lshaque and others 
[1955] 1 S.C.R. 1104, relied on. 

Queen. v. James Bolton, U841) (1) Queen's Bench 66, Kina 
v. Nat Bell· Liquors, Limited, [1922) 2 A.C. 128, Rex v. Northum· 
/Jcrland Compensation Appeal Tribunal, (1951) 1 K.B. 711 and 
Rex v. Northumberland Compensation Appeal Tribunal, (1952) 
1 K.B. 338, referred to. 

The jurisdiction of the High Court under Art. 228 of the 
Constitution· is limited to seeing that the judicial or quasi-judi· 
cial tribunals or administrative bodies exercising quasi-judicial 
powers. do not exceed their statutory, jurisdiction and correctly 
administer the law laid down by the statute under which they 
act. So long as the hierarchy of officers and Appellate author!· 
tics created by a statute function within their ambit, the man
ner in which they do so can be no ground for interference. 

The powers of judicial supervision of the High Court under 
Art. 227 of the Constitution a-re not greater than those under 
Art. 226 and must be limited to seeing that thl! tribunal func
tions within the limits of its authority, 

Waryam Singh and another · v. Amarnath and jlnOther, 
[1954] S.C.R. 565, referred to. 

Consequently, where the High Court in exercise of its 
powers under Arts. 226 and 2Z1 of the Constitution interfered 
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1958 with certain orders made by the Excise Appellate Authority 
under the Assam Excise Act as· being in excess of its jurisdic-' 
tion on the ground that they were vitiated by errors of fact · ~~~:"1,'~n!;;; 
apparent on the face of the record, such interference was with v. 
out jurisd'iction. and the orders passed by the High Court must Phe Oommi.ssioocr 
be set aside. - · of Hill& Di1Jision 

di Appeals, Assam, 
Held further, that where an Appellate Authority, as in 1ihe and Others 

instant case, is constituted the highest authority by the statute 
for deciding as between the claims of rival parties, its powers 
cannot be circumscribed nor can it be held to have acted in 
excess of its powers or without jurtisdiction on considerations 
foreign to the statute or the rules. 

Raman and Raman Ltd, v . . The State of Madras, [1956] 
S.C.R. 256, referred to. 

In the absence of anything to show that the appellate 
Authority had contravened any rules of natural justice, which 
must be understood in the context of the rules laid down by 
the statute itself, it would be wrong to say that there has been 
a failure .of natural justice simply because the view it took of 
the matter might not be acceptable to another tribunal. 

New Prakash Transport Co. Ltd. v. New Suwarna Transport 
Co. Ltd., [1957] S.C.R. 98, relied on. 

The question whether an administrative authority functions 
merely in an administrative or quasi-judicial capacity must be 
determined on an examination of the statute and its rules 
under which it acts, and there can be no doubt on such exami
nation that the Authorities mentioned in s. 9 of the Eastern 
Bengal and Assam Excise Act, 1910, as amended by Assayn Act 
23 of 1953. are no more administrative bodies and their orders 
are, therefore, amenable to the powers of c,ontrol and supervi
sion vested in the High Court by Arts. 226 and 227 .of th:e Con
stitution. 

av1L APPELLATE JURISDICTION: Civil Appeals Nos. 668, 
669, 670 and 672 of 1957. 

Appeal by special leave from the judgment and order 
dated August 6, 1957, of the Assam High Court in Civil Rule 
No. 65 of 1957. 

A. V. Viswanatha Sastri and Dipak Datta· Cl1oudlrury, 
for the appellants in C. As. Nos. 668 and 669 of 1957 and 
respondent No. 2 in C.A. No. 670 of 1957. 

S. M. Lahiri, Advocate-General for the State of Assam 
and Naunit Lal, for the appellants in C.A. No. 670 of 1957 
and respondent No. 2 in C.A. 669 of 1957. 

1958. February 7. The following Judgme1;1t of the Court 
was delivered by · 
L/S4SCI-4 
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SinMi J, 
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SINHA J.-These appeals by special leave are directed 
against the judgments and orders of the Assam High Court, 
exercising its powers under Arts. 226 and 227 of the Consti
tution, in respect of orders passed by the Revenue Authori
ties under the provisions of the Eastern Bengal and Assam 
Excise Act, 1910 (E.B. and Assam Act I of 1910) (herein
after referred to as the Act). They raise certain common 
questions of constitutional law, and have, therefore, been 
heard together, and will be disposed of by this Judgment. 
Though there are certain common features in the pattern of 
the proceedings relating to the settlement of certain country 
spirit shops, when they passed through the hierarchy of the 
authorities under the Act, the facts of each case are different, 
and have to be stated separately in so far as it is necessary 
to state them. 

(I) Civil Appeal No. 668 of 1957. 

The. two appellants Nagendra Nath Bora and Ridananda 
Dutt are partners, the partnership having been formed in 
view of the Government notification dated November 30, 
1956, amending rule 232 of the Assam Excise Rules, to the 
effect that the settlement of the country spirit Shops which 
may be declared by the Government to be 'big shops', shall 
be made with two or .more partners who shall not belong to 
the same family nor should be related to one another (vide 
correction slip at p. 106 of the Assam Excise Manual, 1946). 
In accordance with the rules framed under the Act, tenders 
were invited by the Deputy Commissioner of Sibsagar, for 
the settlement of Jorhat country spirit Shop for the tlnancial 
year 1957-58, in December, 1956. The appellants as members 
Of the partnership aforesaid, submitted a tender in the pres
cribed form. Respondents 3 and 4, Dharrneshwar Kalita and 
Someswar Neog. respectively. also were amongst the tende
rers. The Commissioner of Hills Division and Appeals, 
Assam, and the Commissioner of Excise, Assam, are the first 
and the second respondents in this case. It is necessary to 
state at this stage that in respect of the financial year 1956-57, 
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the shop in question was ordered by the first respondent as 
the Excise Appellate Authority to be settled with the first ap
pellant Nagendra Nath as an individual setting aside the 
orders of the Deputy Commissioner and the Excise Commis
sioner. The other competitors for the settlement of the said 
shop being dissatisfied with the orders of the first respondent, 
moved the Assam High Court and challenged the validity of 
the settlement made in the first appellant's favour. Similar 
writ cases challenging orders of settlement by the first res
pondent as the Excise Appellate Authority, had been insti
tuted in the High Court. All those cases were heard together, 
and the High Court, by its judgment dated May 22, 1956, 
quashed the orders pa.sscd by the first respondent, chiefly on 
the ground that the Appellate Authority had been illegally 
constituted. The matter was brought by way of special leave 
to this Court, and was heard by the Constitution Bench which, 
by its judgment dated January 31, 1957, decided that the 
constitution of the Commissioner of Hills Division and Ap
peals as the ultimate appellate Authority under the Act, was 
not unconstitutional. The judgment of this Court is reported 
in the case of The State of Assam v. A.N. Kidwai('). It will 
be necessary, in the course of this judgment, to make several 
references to that decision which, for the sake of brevity, we 
shall call the 'ruling of this Court'. The result of the ruling 
of this Court, was that the determination by the Assam High 
Court that the orders passed by the first respondent, were 
void, was set aside, and the settlement ma<te by that Autho
rity, consequently, stood restored. But in the meantime, as the 
orders of the first respondent stood quashed as a result -of 
the judgment of the High Court, the direction of the Excise 
.Commissioner that the shop in question be re-settled, was 
carried out, and the settlement was made with the third res
pondent aforesaid as an individual. He continued in posses
sion of the shop until February 26, 1957, on which date, the 
first appellant was ·put in possession as a result of the ruling 

(
1

) [19571 S.C.R. 295. 
L/S4SCI-4(a) 

J.V (1ge1idra N atk 
Rora dJ A notlter 

v. 
'l.'he Oo-mmissioner 
of llills DfoiBion 

cf, A ppoolx, ABSam, 
and Ol!ters 

Sin/t<, J. 
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of this Court. Even so, the first appellant could exercise his 
rights as a lessee of the shop only for a few months during 
the financial year ending March 31, 1957 . 

For the financial year 1957-58, the Deputy Commis
sioner, in consultation with the local Advisory Committee, 
settled the shop in question with the third and the fourth 
respondents aforesaid. The tender submitted by the appel
lants, was not considered by the licensing authority on the 
erroneous ground that the orders passed by the respondent as 
the ultimate Revenue Authority in the matter of settlement 
of excise shops, had been rendered null and void as a result 
of the decision of the High Court, referred to above. The ap
pellants, as also others who were competitors for the settle· 
ment aforesaid, preferred appeals to the Excise Commissioner 
who set aside the settlement made in favour of the respon
dents 3 and 4, and ordered settlement of the shop with the 
appellants. The Excise Commissioner took into considera
tion the fact that the order of the High Court, nullifying the 
proceedings before the first respondent, had been set aside by 
the ruling of this Court. The consequence of the order of 
this Court, was, as the Commissioner of Excise pointed out, 
that a supposed disqualification of the appellant' as compe
tent tendcrers, stood vacated as a result of the first respon
dent's order. The third and the fourth respondents, as also 
other dissatisfied tendcrers preferred appeals to the first res
pondent against the order of the second respondent (the Ex
cise Commissioner). The first respondent dismissed those ap
peals a·nd confirmed the order settling the shop with the appcl
lail ls. by his order dated June 10, 1957. The respondents 3 
and 4, then. moved the High Court under Arts. 226 and 227 
of the Constitution, for an appropriate writ for quashing the 
order passed by the first respondent. The High Court, by its 
order dated August 6, 1957, quashed the aforesaid order of 
se1tlement in favour of the appellants by the first respondent. 
The High Court further directed that all the tenders be re
considered in the light of the observations made by it. The 
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main ground of decision in the High Court, was that the Ex- 1958 

cise Appellate Authority had acted in excess of its jurisdic- Nagendra Nath 

tion, and that its order was vitiated by errors a:pparent on the Bora&: Another 
v. 

face of the record. The prayer for a certificate that the case The Commissiomr 

was a fit one for appeal to this Court, having been refused 1.1;~:nf::::~~="'· 
by the High Court, the appellants obtained special leave to and Otlttr8 

appeal. Sin/tu J. 

(II) Civil Appeal No. 669 of 1951. 

This appeal relates to the settlement of the Murmuria 
country spirit shop in the district of Sibsagar. for the finan
cial year 1957-58. The appellant Lahkiram Kalita and the 
first respondent Bhanuram Pegu. amongst others, had sub
mitted their tenders for the settlement of the shop. The 
Deputy Commissioner, after consulting the Advisory Com
mittee, settled the shop with the first respondent aforesaid. 
The appeals filed by the appellant and other disappointed 
tenders, were dismissed by the Excise Commissioner by his 
order dated March 25, 1957. Against the said order, the 
appellant and another party filed further appeals to the Com
missioner of Hills Division and Appea:ls, who, by his order 
dated May 30, 1957, set aside the settlement in favour of the 
first respondent, and ordered settlement with the appellant. 
In pursuance Of that order. the appellant took possession of 
the shop with effect from June 5, 1957. The first respondent's 
application for review of the order aforesaid, stood dismissed 
on June 11, 1957. Against the aforesaid orders of the Com
missioner of Hills Division and Appeals. the fir~t respondent 
moved the High Court under Arts. 226 and 227 of the Con
stitution, for a proper writ quashing them. On June 17, 1957, 
the writ petition was heard ex parte, and the High Court 
issued a rule to show cause why a writ as prayed for, sholild 
not be issued. The rule was made returnable within three 
weeks. The High Court alsb made the further order in these 
terms:-

"Meanwhile, the status quo ante will be maintained." 
This ·last order was mis-interpreted by the first respondent 
and· his .advise-rs as entitling them ~o he put· in possession of 



19S8 

Nagendra 'l!t~ ath 
Rora &: A ncthPr 

v. 
The OoMmi.srioner 
1if Hills Division 

& Appeals, ,4.,.s-am, 
and Others 

,l;.,'b1lm .T. 

1246 SUPREME COURT REPORTS [1958] 

the shop, and it is stated that the first respondent threatened 
the app:llant to oust him from the shop on the basis of the 
order of the High Court quoted above. The appellant moved 
the High Court for a clarification of its order aforesaid. The 
High Court naturally observed that by 'maintaining status 
quo ante', the High Court meant that whoever was in posses
sion of the shop on June 17, 1957, will continue to be in 
possession during the pendency of the case in the High Court. 
But, curiously enough, the Deputy Commissioner, by. an ex 
parte order, on June 21, 1957, directed that the first respon
dent be put in charge of the shop forthwith, and the order 
was carried out: When the Deputy Commissioner was ap
proached by the appellant to restore him to possession in 
view of the observation of the High Court, he asked the ap
pellant to obtain further order from the High Court. There
after, the appellant again moved the High Court on June 28, 
1957, stating all the facts leading to his wrongful disposses
sion. and seeking relief in the High Court. No order was pass
e:I on that petition. Ultimately, the High Court, by its order 
dated July 31, 1957, set aside the order of the Commissioner 
of Hills Division and Appeals. The appellant's prayer for a 
certificate that the case was a fit one for appeal to this Court, 
having been refused by the High Court. he moved this Court 
and obtained special leave to appeal. 

(III) Civil A ppea/ No. 670 of 1957. 

This appeal is on behalf of the Commissioner .>f Hills 
Division and Appeals, Assam, against the judgment and or
der of the High Court relating to the .Murrnuria shop which 
is the subject-matter of Civil Appeal No. 669 referred to in 
the previous paragraph. The first respondent to this appeal 
is Bhanuram Pegu who is also the first respondent ,in Civil 
Appeal No. 669 of 1957. The sect>nd respondent is Lakhiram 
Kalita who is the appellant in Civil Appeal No. 669 of 1957. 
Both these respondents, as already indicated, are the com
peting tenderers for the shop in questidn. The facts of this 
<;ase have already been stated in relation to Civil Appeal No, 
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669 of 1957. This appeal has been brought with a view to 
getting the legal position clarified in view of the frequent ap
peals made to the appelJant in the matter of settlement of 
excise shops. 

(IV) Civil Appeal No. 612 of 1951. 

This appeal relates to the Tinsukia country spirit shop in 
the district of Lakhimpur. The appelJants, Rafiulla Khan and 
Mahibuddin Ahmad, are partners. and as such, are interest
ed in the settlement of the shop for the financial year 1957-
58. This shop had been jointly settled with the first appellant 
and his father for a number of years. For the year 1956-57 
also, the lease had been granted to them by the Deputy Com
missioner, after consultation with the Ad¥isory Committee. 
A number of unsuc~essful tenderers filed appeals before the 
Commissioner of Excise questioning the settlement with the 
first appellant and his father in respect of the year 1956-57. 
The Excise Commissioner set aside the settlement, and or
dered a re-settlement. The first appellant and his father filed 
an appeal before the Exdise Appellate Authority, against the 
order of the Commissioner of Excise. The Appellate Au
thority allowed the appeal, and set aside the orders of the 
Commissioner and the Deputy Commissioner. One Rafiqul 
Hussain, one of the competitors for the shop, filed a writ 
petition before the High Court under Arts: 226 and 227 of 
the Constitution. This writ application, along with other simi
lar applications, was heard and decided by the High Court, 
as aforesaid, by its judgment dated May 23, 1956. Against 
the judgment of the High Court, the first appellant and his 
father appealed to this Court by special leave, with the. re
sult indicated above. During the pendency of the appeal in 
this Court in the absence of a stay order, the direction of the 
Commissioner for a re-settlement, was carried out. 'The 
Deputy Commissioner, with the. unanimous advice of the 
A~visory Committee settled the shop with the first appellant 
on July 25, 1956. The first respondent and some others pre
ferred appeals before the Commissioner of Excise, <1gainst 
the order aforesaid of the Deputy Commissioner. As the 

J.Vage.ndra f..1ath 
Born d: Another 

v. 
_'}1/11: Cotnmi.'fsioner 
of Hills Dii•i&ion 

& Appeal.<t, As,r;ntn, 
awl Others 
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special leave appeals to this Court were pending at that time, 
the Excise Commissioner, under a misapprehension of the 
effect of this Court's order refusing interim stay, set aside 
the Deputy Commissioner's order, anidirected the settlement 
to be made with the first respondent. As there was no Excise 
Appellate Authority functioning at the time as a result of the 
decision, aforesaid of the High Court, declaring the constitu
tion of such,an Authority to be void. the first appetlant mov
ed the High Court under Arts. 226 and 227 of the Constitu
tion, on the ground that the order of the Excise Commis
sioner was vitiated by an error apparent on the face of the 
record in so far as he had misunderstood the order of the 
Supreme Court passed on the stay petition. The High Court 
admitted the application but rejeoted the prayer for mainten
ance of status quo in the sense that the first appellant's posses
sion be maintained. On the stay petition being rejected by the 
High Court, the first respondent took possession of the shop 
from the first appella'llt as a result of the Excise Commis
sioner's order in his favour. The High Court ultimately dis
missed the writ application by its order dated December 6, 
1956. The appeal filed by the appellant and his father, al
ready pending in this Court, was heard and determined as 
aforesaid. in January. 1957. This Court reversed the decision 
of the High Court, and restored the status of the Excise Ap
pellate Authority. As a result of the ruling of this Court, the 
Excise Appellate Authority. by its order dated February 25, 
1957, directed delivery of possession back to the first appel
lant and his father, holding that the order of re-settlement 
and the re-settlement itself, in pursuance of that order, were 
all wiped out. Against the said order, the first respondent! 
moved the High Court under Arts. 226 and 227 of the Con
stitution for quashing the order for delivery of possession, 
on the ground of want of j!trisdiction, and for ad interim stay. 
The High Court issued a rule and passed an order for interim 
stay on February 26, 1.957. The High Court made the rule 
absolute by its order dated Mardh 26. 1957, taking the view 
that the attention of this Court had not been drawn to the 
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interim settlement of the shop in the absence of a'Il order of 1958 

stay. It appears further that during the pendency of the Nagendra Nath 
Bora &: A nolher 

appeal in this Court, fresh settlement for the financial year v. 

6 th • The CommiRsioner 1957-58, took place towards the end· of 195 , and. e begm- of Hills Division 

ning of 1957. The Tinsukia shop wais settled with respon- &: Appeals, Assam. 
· I I ad . . ti b . and Othera dents 1 and 2 though the appel ants a so h JOlll y su 1mt- -

ted a tender for the same. The appell~nts and other parties Sin.~a J • 

preferred appeals against the said order of settlement maae 
by the Deputy Commissioner. The Excise Commissioner set 
aside the settlement by the Deputy Commissioner, and direct-
ed settlement in favour of the appellants by his order dated 
April 16, · 1957. Against that order, respbndents 1 and 2 and 
others preferred appeals before the Excise Appellate Autho-
rity wh()', by an order dated June 3, 1957, dismissed the ap-
peals. Accordingly, ·the appellants were given possession of 
the shop on Jurie 7, 1957. The respondents 1 and 2 again 
moved the High Court for quashing the order of the Excise 
Appellate Authority, affirming that of the Excise · Commis-
sioner, and also prayed for the status quo being maintained. 
The High Court admitted the petition and ordered "mean-
while, status quo ante be maintained." This took place on 
June~10, 1957. In pursuance of the aforesaid order of the 
High Court, the appellants were dispossessed of the shbp 
even though they had been put in possession only three days 
earlier. This was done on a oomplete misapprehension of the 
true effect of the order of the High Court- maintaining status 
quo ante. If the High Court had passed its t>rder in a less 
sophisticated and more easily understood· language in that 
part of the country, {ierhaps, the party in possession, wouid 
not have been dispossessed of the shop settled with it. The 
appellants moved the High Court against the Commissit>ner's 
order directing possession to be given to the respondents 1 
and 2. The High Court issued a rule but refused to grant 
stay of the operation of the order directing possession tt> be 
given. During the final hearing of the rule before the High 
Court, the appeUants again moved a petition on July S, 1957, 
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w:;s for vacating the order of possession which was based on a 
KagNUJm Nath misapprehension of the order of the High Court maintaining 
Ram"' Anni/"' status quo ante, but apparently, no order was passed because 

v. 
Tl., Comm;,.,;,,,,.,, possession had already been given to the respondents 1 and 

01 mu., Dfri,fon 2. During the hearing of the rule by the High COurt an un-
cti AppettL~. A"'8am, • 

and Othm fortunate incident occurred, for which the appellants cannot 
·"'"'"' .1. altogether be absolved of some responsibility, as a result of 

which, one of the learned judges constituting the Bench, 
namely, Deka J. expressed his unwillingness to proceed with 
the hearing of the case. The hearing had, therefore, to be ad
journed on July 15, 1957, until a new Bench could be con
stituted. The appellants renewed their application a.lready 
ir.ade on July 5, as aforesaid, for undoing the unintended 
effect of the order of the High Court, that the status quo ante 
was to continue. But on Jilly 30, the Chief Justice directed 
that the matter be placed before a Division Bench. As there 
was no third judge at the time, the disposal of the case, na
turally had to stand over until the third judge was available . 
The matter of delivery of possession was again mentioned 
before the Division Benoh of the Chief Justice and Deka J. 
The High Court rejected the application on grounds which 
cannot bear a close scrutiny. The petitioners also approached 
the Excise Appellate Authority, but it refused to re-consider 
the matter as the case was then pending before the High 
Court. Again on August 14, 1957, a fresh application was 
made to the High Court, along with a copy of the orders 
passed by the Excise Appellate Authority and the Deputy 
Commissioner, Lakhimpur, giving delivery of possession to 
respondents I and 2. But, this time, Deka J. refused to hear 
the matter, and naturally. the Chief Justice directed the mat· 
ter to be placed before him, sitting singly. On August 19, 
1957, the matter was placed before the Chief Justice sitting 
singly, and he directed a rule to issue on the opposite party 
cited before that ·court, to show cause. Apparently, the 
learned Chief Justice treated the matter as a new case . and 
not as an off-shoot of the case already pending before the 
High Court. The High Court closed for the long vacation on 
September 2, and was to re-open on November 3. 1957. The 
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vacancy of the third judge ha'<I not.been filled till then, and 
as the appellants felt that they had been wrongfully deprived Nagendrn Nat/I 

• · I f Bora. & A n.olh er of their right to hold their shop, as a resu t o an erroneous v. 

interpretation 9f the order of the High Court •. passed on June ·The Commi.,.,io11a 
of Hills Dii:ision 

JO, as aforesaid, and as there was no prospect of the case ,t: Appeal·•· hsam, 

being disposed of quickly, the appellants moved this Court, "'"1 01
""'' 

and cbtained special leave to appeal. 

As is evid:ent from the statement of facts in connection 
with each one of the appeals, set out above, these cases have 
followed a common pattern. They oome from the 'non-pro
hibited areas' in the State of Assam where sa.Je of 'country 
spirit' is regulated by licences issued by the authorities under 
the provisions of the Act. Settlement of shops for the sale of 
such liquor is made for one year April I to March 3 I. Ac· 
cording to the present practice contained in Executive In
structions, intending candidates for licences, have to submit 
tenders to the Deputy Commissioner for the Sadar Division 
a'nd to Sub-Divisional officers for Sub-Divisions, in accord
ance with the terms of notices published for the purpose .. Such 
tenders are treated as strictly confidential. Settlement is made 
by the Deputy Commissioner or the Sub-Divisional Officer 
concerned, as the case may be, in consultat!on with an Advi
sory Committee consisting of 5 local members or Joss. The 
selection of a particula:r tenderer is more or less a matter of 
administrative discretion with the officer making the settle
ment. Under the Act, an appeal from an order of settlement 
made by a Deputy Commissioner or Sub-Divisional officer, 
lies to the Commissioner of Excise. and from an order of the 
Commissioner of Excise to the Excise Appellate 
Authority whose decision becomes final. Section 9 of the Act, 
dealing with appeal and revision, has undergone a series of 
amendments, and the section as it has emerged out of the 
latest amendment by the Amending Act-The Assam Act 23 
of I 955-which received the assent of the Governor of Assam 
rm Decem!xr 22, 1955, and was published in Assam Gazette 
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dated December 28, 1955, is in these terms: 

"9. (I) Orders palSsed under this Act or under any rule 
made hereunder shall be appealable as follows in the manner 
prescribed by such rules as the State Government may make 
in this behalf-

(a) to the . Exoise Commissioner, any order passed by 
the District Collector or ;¥ Collector other than the District 
Collector, 

(b) to the Appellate Authority appointed by the State 
Government for the purpose, any order passed by the Excise 
Commissioner. · 

(2) In cases not provided for by clauses (a) and (b) of 
.sub-section (!), orders passed under this Act or under any 
rules made hereunder s)!all be appealable to such authorities 
as the State Government may prescribe. 

(3) The Appellate Authority, the Excise Commissioner 
or the District Collector may call for the proceedings held by 
any officer or person subordinate to it or him or subject to its 
or· his control and pass sue}! orders thereon as it or he may 
think fit." 

Rules 339, 340, '341 and 345 of the Assam Excise Manual, 
have, thus, become obsolete and have been deleted as a result 
of the latest amendment afore8Md. The power of hearing ap
peals and revisions under the Act, has been vested successively 
in the Board, the Assam Revenue Tribunal, the Commissio
ner for Hills DiVision and Appeals; and ultimately, under the 
amended section, in the Appellate Authority. The history of 
the legislation relating tl:I the highest Revenue Authority 
under the Act, has been. traced in the judgment of this Court 
in the State of Assam v. A N. Kidwai (supra), and need not 
be repeated here. 

It is c0nvenieat, first,. to deal with the general questions 
of public importance raised on behalf of the appellant in 
Civil Appeal No. 670 of 1957. At the forefront of the argu
ments advanced on behalf of the Appellate Authority, was 
the plea that the several 11uthorities already indicated, con
cerned with the settlement of excise shops like those in ques
tion in these appeals, are merely administrative bodies, and, 
therefore, their orders whether passed in the first instance or 



S.C.R. SUPUEMF! COUHT RJ~PORTS 125:J 

on appeal, should not be amenable to the writ jurisdiction 
or supervisory jurisdiction of the High Court under Arts. 226 
and 227 of the Constitution. If the matter had rested only 
with the provisioni; of the Act, apart from the rules ·made 
under s. 36 of the Act, much could have been said in support 
of this contention. As observed by this Court in the case of 
Cooverjee B. Bharucha v. The Exaise Commissioner and the 
Chief Commissioner, Ajmer and others(') there is no inhe
rent right in a citizen to seit liquor. It has further been cbserved 
by this. Court in the recent case of the State of Assam v. 
A. N. Kidwai, (supra), at page 301 as follows: 

"A perusal of the Act and rules will make it c;:lear that 
no person has any absolute right to sell liquor and that the 
purpose of the Act and the rules is to control and restrict 
the consumption of intoxicating liquors, such .control and 
restriction being obviously necessary for the preservation of 
public health and morals, and to raise .revenue." 

It is true that no one has an inherent right to settlement 
of liquor shops, but when the State, by public notice, invites 
candidates for settlement to make their tenders, and in pur
suance of such a notice, a number of persons make such 
tenders each one makes a claim for himself in opposition to 
the claims of the others, and the public· authorities concerned 
with the settlement, have to choose from amongst them. If 
the choice had r~ted · in the hands of only one authority 
like the Distrcit Collector on his subjective· satisfaction as to 
the fitness of a particular candidate without his orders being 
amenable to an appeal or appeals or revision, the position 
may have been different. But s. 9 of the Act has laid down 
a regular hierarchy of authorities, one· above the other, with 
the right of hearing appeals or revisions. Thou@i the Act 
and the rules do not, in express t!enns, require reasoned or
ders to be recorded, yet, in the context of the subject-matter 
of the rules, it becomes necessary for the several authorities 

(') [19541 S.C.R. 873, 880. 

Nage.ndra iVallt 
Bora "' A iiother 

v. 
1'he Com,missioner 
of Hill• Dit·ision 
& Appear., As•am, 

and Others 

Sinha .f. 



S<1ge11dra ]•lath 
Borri &.- Another 

v. 
_'/'hr Com.m.i8.~ioner 

14 llilfs }Jit'ixion 
.C: Appeal.~. Alf.~rnn, 

a11d Otfier!J 

Sinl111- J, 

surrnorn couWJ' Hg1•ottTS [1958) 

to pass what are called 'speaking orders'. Where there is a 
right vested in an authority created by statute, be it adminis
trative or quasi-judicial, to hear appeals and revisions, it be
comes its duty to hear judicially, that is to say, in an objec
tive manner, impartially and acfter giving reasonable oppor
tunity to the parties concerned in the. dispute, to place their 
respective cases before it. In this connection, the observa
tions of Lord Haldane at p. 132, and of Lord Moulton at p. 
150. in Local Government Board v. Arlidge('), to the follow
ing effect are very apposite. 

Lud Halda11e: "My Lords, when the duty of deciding 
an appeal is imposed, tho8e whose duty it is to decide it 
must act judicially. They must deal with the question referred 
to them without bias. and they must give to each of the par
ties the opportunity of adequately presenting the case made. 
The decision must be come to in the spirit and with the sense 
of resp0nsibility of a tribunal whose duty it is to mete out 
just:ce. But it does not follow that the procedure of every 
such tribunal must be the same." 

Lortl Moulton: "In the present case. however, the Legis
lature has ,provided an appeal, but it is an appeal to at'I ad
ministrative department of State and not to a judicial body. 
It is said, truthfully, that on sudh an appeal the Local Gnv
ernment Board must act judicially. but this, in my opinion. 
only means ·that it must ~eserve a judicial temper and per
form its duties conscienlic.usly, with a proper feeling of res
ponsibility, in view of the fact that its acts affect the pro
perty and rights of individuals. Parliament has wbely laid 
down certain rules to be observed in the performance of its 
functions in these matters, and those rules must be observ
erl because they are imposejl by statute, and for no other 
reason. and whether they give mudh or little opportunity for 
what l may call quasi-litigious procedure depends solely on 
what Parliament has thought· right. These rules are beyond 
the criticism of .the Courts. and it is not their business to add 

(') [19151 A.C. 120. 
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to or ta.ke away from them, or ~wen to discuss whether in 
the opinion of the individual members of the Court they are 
adequate or not." 

The legal position has been very succinctly put in Hals
bury's Laws of England('), as follows:-

"Moreover an administrative body. whose decision is 
actuated in whole or ·in part by questions of policy, may be 
under a duty to act .judicially in the course of arriving at 
that decision. Thus, if in order to arrive at the decision, the 
body concerned had to consider· proposals and objections 
and consider evidence, if at· some stage of the proceedings 
leading up to the decision there was something in the nature 
of a /is before it, then in the course of suoh consideration 
and at that stage the body would be under a duty to act judi
cially. If, on t~e other hand, an administrative body in arriv
ing at its decision has before it at no stage any form of Lis 
and throughout has to consider the question from the point 
of view of policy and expediency, it cannot be said that it is 
under a duty at any time to act judicially. Even where the 
body is at some stage of the proceedings leading up to the 
decision under a duty to act judicially. the supervisory juris
diction of the Court does not extend to considering the suffi
ciency of the grounds for, or otherwise challenging, . the de-

- cision itself." 

The provisions of the Act arc intended to safeguard the 
interest of the State on the one hand, by stopping, or at any 
rate, checking illicit distillation, and on the other hand, by 
raising the maximum revenue consistently with the observ
ance of the rules of temperance. The authorities under the 
Act, with Sub-div_isional Otficcrs at the bottom and the Ap
pellate Authority at the apex of the hierarchy, are· charged 
with those duties. The rules under the Act and the executive 
instructions which have no statutory force but which are 
meant for the guidance of the officers concerned, enjoin upon 
those officers, the duty of seeing to it that shops are settled 
with persons of character and experience in the line, subject 
to certain reservations in favour of tribal population. Ex-

(') Vol. II. 3rd Edn., pp. 56-57. 
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x9;s favour of tribal population. Except those general con
siderations, there are. no specific rules gov. erning the 

Nagtndra Nath l · 
Bora & Another grant of leases or icences in respect of liquor shops, 

v. and in a certain contingency, even drawing of lots, is 
The Commissiimer provided for, vide Executive Instructions 110 at p. 174 
of Hills Division of the.l\Ia.nual. .. The words of sub-s. (3) of s. 9 as 

& Appeals, Assam. amended, 'set out above, vest complete discretion in 
••~ers the Appellate Authority, the Excise Commissioner or 

Sinha 1· the District Collector, to 'pass such orders thereon as 
it or he may think fit.' The sections of the Act do 
not make any reference to the recording of evidence 
or hearing' of parties or even· recording reasons for 
orders passed by the authoriti_es aforesaid. But we 
have been informed at the bar that as a matter of 
practice, the authorities under the Act, hear counsel 
for the parties, and give reasoned judgments, so as to 
enable the higher authorities to know why a particular 
choice has been made. That- is also apparent from 
the several orders passed by them in course of these 
few cases that are before us. 

But when we come to the rules relating to appeals 
- and revisions,· we find that the widest scope for going 
up in appeal or revision, has been gi_ven to persons 
interested, because r. 344 only lays down that no 
appeal shall lie against the orders of composition, 
thus, leaving all other kinds of orders open to appeal 
or revision. Rule 343 provides that every memo
randum of appeal shall be presented within one month 
from the date of the order appealed against, subject 
to the requisite time for obtaining a certified copy of 
the order being excluded. Rule 344 requires the 
memorandum of appeal to be accompanied by a certi
fied copy of the order appealed against. The memo
randum of appeal has to be stamped with a requisite 

. court-fee stamp. Rule 343 was further amended by 
the Notification dated l\Iarch 14, 1957, by adding the -
following proviso and explanations·to that rule: 

"Provided further' that the competent Appellate 
.Authority shall have the power to admit the appeal 
after the prescribed period of limitation when the 
appellant satisfies the Appellate Authority that he 
had sufficient cause-for not preferring the appeal 
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Explanation (1). The fact that the appellant was mis
led by any order, practice or judgment of any Appellate 
Authority in ascertaining or computing the prescribed period 
of limitation may be sufficient cause within the meaning of 
this Rule. 

Explanation (2). The fact that the Appellate Authority 
was unable to function for any period by . reason of any 
judicial pronouncement shall be sufficient cause within the 
meaning of this Rule. 

The amendment shall be deemed to have been made on 
23rd May, 1956, and shall have retrospective effect since 
that date." ' 
These rules, read along with the recent amendments, set out 
above, approximate the procedure to be followed by the Ap
pellate Authorities, to the regular proced.ure observed by 
courts of justice in entertaining appeals. As,· would. appear 
from the ruling of this Court at p. 304, where the provisions 
and effect of the Assam Revenue Tribunal (Transfer of 
Powers) Act, 1948, (Assam IV of 1948) have been set out, 
the ultimate jurisdiction . to heall' appeals and revisions, was 
divided between the Assam High Court and the Authority 
referred to in s. 3(3) of that Act. Appeals and revisions aris
ing out of cases covered by the provisions of the enactments 
specified in Schedule 'A' to that Act, were to lie in and to 
be heard by the Assam High Court, and the jurisdiction tol 
entertain appeals and revisions in matters ansing under the 
provisions of the enactments specified in 'Sdliedule 'B' to that 
Act, was vested in the Authority to be set up under s. 3(3), 
that is to say, f~r the purposes of the present appeals before 
us, the Excise Appellate Authority. Thus, the Excise Appel
late Authority, for the purposes of cases arising under the 
Act, was vested with the power of the highest appellate Tri
bunal, even as the High Court was, in respect of the other 
group of cases. That does not necessarily niean that·.the Ex
cise Appellate Authority was a Tribum1j of co·ordinate juris
diction with the High Court, or that that Authority was not 
amena·ble to the supervisory jurisdiction ')>f the High Court 
L/S4SCI-5 
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under Arts. 226 and 227 of the Constitution. But the juxta
position of the two parallel highest Tribunals, one in respect 
of pre-dominantly civil cases, and the other, in respect of 
pre-dominantly revenue cases (without attempting any clear 
cut line of demarcation), would show thllt the Excise Appel
late Authority was not altogether an administrative body 
which had no judicial or quasi-judiOial functions. 

Neither the Act nor the rules made thereunder. indicate 
the grounds on which the first Appellate Authority. namely, 
the Excise Commissioner, or the second Appellate Authority 
(the Excise Appellate Authority), has to exercise his or its 
appellate or revisional powers. There is no indication that 
they make any distinction between the grounds of inter
ference on appeal and in revision. That being so, the powers 
of the Appellate Authorities in the matter of settlement, 
would be co-extensive with the powers of the primary autho
rity, namely, the District Collector or the Sub-Divisional 
Officer. See in this connection, the observations of the Fede
ral Court in Lachmeshwar Prasad Shukul and others v. 
Keshwar Lal Chaudhuri and others('), and of this Court in 
Ebrahim Aboobakar and another v. Custodian-General of 
Evacuee Property('). In the latter case, this Court, dealing 
with · the powers of the Tribunal (Custodian-General of the 
Evacuee Property), under s .. 24 of Ordinance No. 27 of 1949, 
observed: 

"Like all courts of appeal exercising general jurisdiction 
in civil oases, the respondent has been constituted an appel
late court in words of the widest amplitude and the legisla
ture has not limited his jurisdiction by providing that such 
exercise will· depend on the existence of any particular state 
of facts." 

Thus, on a review of the provisions of the Act and the 
rules framed thereunder, it cannot be said that the authori
ties mentioned in s. 9 of the Act, pass purely administrative 
orders which are beyond the ambit of the High Court's power 
of supervision and control. Whether or not an administra
tive body or authority functions as a purely administrative 

(') [1940] F.C.R. 84, 102. (') [1952] S.C.R. 696. 704. 
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one or in a quasi-judicial capacity, must be determined in 
each case, on an examination of the relevant statute and the 
rules framed thereunder. The first contention raised on behalf 
of the appellant must, therefore, be overruled. · 

Now, turning to the merits of the High Court's order, 
it was contended on behailf of the appellant that the High 
Court had misdirected itself in holding that the Appellate 
Authority had exceeded its jurisdiction in passing the order 
it did. There .is no doubt that if the Appellate Authority 
whose duty _it is to determine qut<stions affecting the right 
to settlement of a liquor shop, in a judicial or quasi-judicial 
manner, acts in excess of its authority vested by law, that is 
to say, the Act and the rules thereunder, its order is subjecq 
to the controlling authority of the High Court. The question, 
therefore, is whether the High Court was right in holding 
that the Appellate Authority had exceeded its legal power. 
In this connection, it is best to reproduce, in the words of 
the High Court itself, what it conceived to be the limits of 
the appellate jurisdiction : 

"Jn other words, it is not for the Appellate Authority 
to make the choice, since the choice has already been made 
by the officers below; and it is not only where the choice is 
perverse or illegal and not in accordance with the Rules that 
the Appellate Authority can interfere with the order and 
make its own selected (sic.) out of the persons offering tend
ers. If the Appellate bodies chose to act differently and con
sider themselves free to make their own choice of the per
son to be offered settlement irrespective of the recommenda
tions of the Deputy Commissioner or the Officer conduct
ing the settleme11t, the appellate bodies will be obviously ex
ceeding the jurisdiction, which they possess under the law 
or going beyond the scope of their authority as contemplat
ed by the Rules." 

In our opinion, in so circumscribing the powers of the Ap
pellate Authority, the High Court bas erred. See in this con
nection, the decision of this Court in Raman and Raman Ltd. 
L,'S48CI-ii(a) 
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v. Th State of Madras('). In that case, this Court dealt with; 
the powers of the State Government, which had been vested 
with the final authority in the matter of grant of stage car
riage permits. This Court held that as the State Government 
had been constituted the final authority under the Motor 
Vehicles Act. to decide as between the rival claimants for 
permits, its decision could not be interfered with under Art. 
226 of the Constitution, merely because the Government's 
view may have been erroneous. In the instant cases, the Ap
pellate Authority is contemplated by s. 9 of the Act, to be 
the highest authority for deciding questions of settlement of 
liquor shops, as between rival claimants. The appeal or re
visit>n being undefined and unlimited in its scope, the high-. 
est authority under the Act, could not be deprived of the 
plenitude of its powers by introducing considerations which 
are not within the Act or the rules. 

It is true that the Appellate Authority should not 
lightly set aside the selection made by the primary Authority, 
that is to say, a selection made by a Sub-Divisional Officer 
or by a District Collector, should be 11iven due weight in 
view of the fact that they have much greater opportunity to 
know local conditions and local business people than the 
Appellate Authority, even as the appeal courts are enjoin
ed not to interfere lightly with findings of fact recorded by 
the original courts which had the opportunity of seeingi 
witnesses depose in court, and their demeanour while de
posing in court. But it is not correct to hold that because the 
Appellate Authority, in the opinion of the High Court, has not 
observed that caution, the choice made by it, is in excess of 
its power or without jurisdiction. 

The next ground of attack against the order of the 
High Court, under appeal, was that the High Court had 
erred in coming to the conclusion that there ·had been a. 
failure of natural justice. In this connection, the High Court 
has made reference to the several affidavits filed on either 
side, and the order in which they had been filed, and the use 

(') [1956] S.C.R 256. 
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made of those affidavits or counter-affidavits. As already 
indicated, the rules make no provisions for the reception of 
evidence oral or documentary, or the hearing of oral argu
ments, or even for the issue of notice of the hearing to the 
parties concerned. The entire proceedings are marked by a 
complete lack of formality. The several authorities have been 
left to their own resources to make ~e best selection. In 
this connection, reference may be made to the observations 
of this Court in the case of New Prakash Transport Co., Ltd. 
v. New Suwarna Transport Co., Ltd.('). In that case, this. 
Court has laid down that the rules of natural justice vary 
with the varying constitutions of statutory bodies and the 
rules prescribed by the Act under which they function; and 
the question whether or not any rules of natural justice had 
·been contravened, should be decided not under any pre
conceived notions, but in the light of the statutory rules and 
provisions. In the instant case, no such rules have been 
brought to our notice, which could be said to have been con
travened by the Appellate Authority. Simply because it 
viewed a case .in a particular light which may not be accept
able to another independent tribumcl, is no ground for inter
ference either under Art. 226 or Art. 227 of the Constitution. 

It remains to consider the last contention raised on be
half of the appellants in these cases, namely, whether there 
has been any error apparent on the face of the record, in 
the order of the Appellate Authority, which would attract 
the supervisory jurisdiction of the High Court. In this con
nection, the following observations of the High Omrt are 
relevant: 

"But the most glaring error on face of the order of the 
Appellate Authority is that it does not even refer to the re· 
port of the Deputy Commissioner on which the Excise Com
missioner had so strongly relied. In my opinion, it was under 
the Rules obligatory on the Appellate Authority to consider 
that report before disposing of the appeal, and in failing to 

(') [1957] S.C.R. 98. 
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do so, the officer acted arbitrarily and in excess of his powers 
as an Appellate Authority." 

It may be that during the prolonged hearing of these cases 
before the High Court where counsel for the different parties 
placed their respective view-points after making copious re
ferences to the documents, the High Court was greatly im
pressed that the order of settlement in one case (Murmuria 
shop), made by the Deputy Commissioner, as confirmed by 
the Excise Commissioner, was the right one and that tho 
choice made by the Appellate Authority did not commend 
itself to the High Court. It may further be that the conclu
sions of fact of the High Court were more in ~onsonance 
with the entire record of the proceedings, aind that the choice 
made by the ultimate Revenue Authority, was wrong. But, 
under the law as it stands, the High Court exceeded· its pow
ers in pronouncing upon the merits of a controversy which 
the Legislature has left to the discretion of the Appellate 
Authority. But is that a mistake apparent on the face of the 
record, as understood in the context of Art. 226 of the Con
stitution? 

That leads us to a consideration of the nature of the 
error which can be said to be an error apparent on the face 
of the recnrd which would be one of the grounds to attract 
the supervisory jurisdiction of the High Court under Art. 226 
of the Constitution. The ancient writ of certiorari which now 
in England is . known as the order of certiorari, could be 
issued on very limited grounds. These grounds have been 
discussed by this court jn the cases of: 

Parry & Co. v. Commercial Employee's Association, 
Madras('), 

Veerappa Pillai v. Raman and Raman Ltd., and 
others('), 

Ibrahim Aboobaker v. Custodian General of Evacuee 
Property('). 

T. C. Basappa v. T. Nagappa('). 

All these cases have been considered by this Court in 

(') [1952}8.C.R. 519. 

(') [1952] S.C.R. 696. 

(') [1952) S.C.R. 683. 

(') [1955) 1 S.C.R. 250. 
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the case of Hari Vishnu Karnath v. Syed Ahmad lshaque 
and others('). Venkatarama! Ayyar 'J., speaking for the full 
Court, fa.id down four propositions bearing on the character 
and scope of the writ of certiorari as established upon the 
authorities. The third proposition out of those four, may be 
stated in the words of that learned Judge, as follows: 

"The Court issuing a writ of certiorari acts in exercise 
of a supervisory and not appellate jurisdiction. One conse
quence of this is that the Court will not review findings of fact 
reached by the inferior Court or Tribunal, even if they be 
erroneous." 

While considering the fourth proposition whether the 
writ can be issued in the case bf a decision which was erro
neous in law, after considering the recent Authorities, the 
same learned Judge, in the course of his judgment, at p. t 123, 
has observed as follows: 

"It may therefore be taken as settled that a writ of certi
orari could be issued to correct an error of- law. But · it is 
essential that it should be something more than a mere 
errbr: it must be one which must be manifest on the face of 
. the record." 

The High Court appears fo have been under the impres
sion that the expression "error apparent on the face of the 
record" may also be -in respect of findings of fact For exam
ple, in Civil Appeal No. 668 of 1957, relati,ng to Jorhat shop, 
the High Court has observed as follows: 

· "rhe Appellate Authority further re-inforced its suspi
cion by mentibning that Dharmeswar, his father and brother 
are summoned in connection with some complaint, but that 
was a matter purely extraneous, to speak the least-and it 
could have found that the complaint was filed after the set
tlement. The complaint had no reference to any offence of 
sm~ggling or the like as has been conceded. These · were 
errors apparent bn the face of the record." 

Later, in the course of the same judgment, it has been ob
served as follows: 

"This is another instance where I find that the Excise 
Appellate Authority ha-.; misconceived its powers as such 

(
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and purported to decide the appeal either on errors of re
cord, speculations or on irrelevant considerations, irrespec
tive of all that happened in the earlier stages of the matter. 
It starts with an appa1rent error of record when it says that 
in the judgment of the Excise Commissioner it finds 'a clear 
admission that Shri Garela Kalita, father of Shri Dharmes
war Kalita, is a suspected smuggler.' In fact, there was no 
such admission. lt was held by the Commissioner on the 
contrary that 'the learned Deputy Commissioner and mem
bers of the Advisory Committee thought that the major son 
who bears an excellent character should not be punished for 
the alleged sin of his fa1her'.'' 

These excerpts from the judgment of the High Court are not 
exhaustive, but only illustrative of the observation that the 
High Court appears to have treated an error of fact on the 
same footing as an error of law apparent on the face of the 
record. The question, naturally, arises whether an error of 
fact can be invoked in aid of the power of the High Court 
to quash an order of a subordinate court or Tribunal. The 
High Court would appear to have approximated it to an 
'error apparent on the faee of the rect>rd' as used in r. 1 of 
0. 47 of the Civil Procedure Code, as one of the grounds for 
review of a judgment or order; but that is clearly not the 
correct position. Ordinarily, a mistake of law in a judgment· 
or an order of a court, would not be !) ground for 1 eview. It 
is a mistake or an error of fact apparent on the face of the 
record, which niay attract the power of review as contem
plated by r. 1 of 0. 47. But is the power of a High Court 
under Art. 226 of the Constitution, to interfere on certiorari, 
attracted by such a mistake, and not the reverse of it, in the 
sense that it is only an error of law apparent on the face of 
the record, whiC!h can attract the supervisory jurisdiction of 
a High Court? 

This question. so far as we know. has not been raised in 
this form in this Court in any one of the previous decisions 
bearing on the scope and character of the writ of certiorari. 
Jt is, therefore, necessary to examine this question directly 
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raised in this batch of appeals, because, in each case, the 
High Court has been invited to exercise its powers under Art. 
226, to issue a writ of certiorari on the specific ground that 
the orders impugned before it, had been vitia~ed by errors 
apparent on the face of the record-errors not of law but of 
fact. 

The ancient case of the Queen v. James Bolton('), is 
treated as a landmark on the question of the power to issue 
a writ or order of certiorari. That was a case in which an or
der of justices for delivering up a house to parish officers, 
under a statute, was called up on certiorari, Lord Denman 
C. J. while discharging the rule, made the following observa
tion in the course of his judgement, which have been treated 
as authoritative and good law even now: 

"The first of these is a point of much importance, be
cause of very general application; but the principle . upon 
which it turns is very simple: the difficulty is always found 
in applying it. The case to be suppose<j is one like the pre
sent, in which the Legislature has trusted the original, it may 

_be (as here) the final, jurisdiction on the merits to the magis-
trates below; in which thi!i Court has no jurisdiction as to the 
merits either orig,inally or on appeal. All that we can then 
do, when their decision is ct>mplained of, is to see that the 
case was one within their jurisdiction, and that their pro
ceedings on the face of them are regular ·and according to 
law. Even if their decision should upon the merits be t>nwise 
or unjust, on these grounds we cannot reverse it." 

While dealing with the argument at the Bar, complaining of 
the unsoundness of the conclusions reached by the magis
trates and the hardships to be caused by their erroneous or
der, the Court made the following observations which are 
very apposite to the facts and circumstances disclosed in 
the instant appeals, and which all courts entrusted with the 
duty of administering law, should bear in mind, so that they 
may nbt be deflected from the straight path of enforcing the 
law, by considerations based on hardship or on vague ideas 

(1) [1841) (1.) Queen's Bench p, 66,, 72, 76; 113 English Reports 
1054, 1057. 1058. 

1958 

N agendra. lfotk 
Bora &: A notker 

v. 
The Commission;_r 
of HU~ Dfrision 
&: Appea~, Assam. 

and OthtrB 

Sinha J. 



1958 

Nagendra Jt,~ath 
Bora ~ Another 

v. 
The Comm.issioner 
of Hil111 DiuMian 

"1 Appea&, .A11sam, 
trnd OU1t.rs 

Sinli<1 J, 

1266 SUPREME COURT REPORTS [1958] 

of what is sometimes described as justice of the cause: 

"Beyond this we cannot go. The affidavits, being before 
us, were used on the argument; and much was said of the 
unreasonableness of the conclusion drawn by the magistrates, 
and of the hardship tm the defendant if we would not re
view it, there being no appeal to the sessions. We forbear to 
express any opinion on that which is not before us, the pro
priety of the conclusion drawn from the evidence by the 
magistrates: they and they alone were the competent autho
rity to draw it; and we must not constitute ourselves into a 
Court of Appeal where the statute does not make us such, 
because it has constituted no other. 

It is of much more importance to hold the rule of law 
straight than, from a feeling of the supposed hardship of any 
particular decision, to interpose relief at the expense of in. 
traducing a precedent full of inconvenience and uncertainty 
in the decision of future cases." 

The case of Reg v. Bolton (supra) was approved and 
followed by the Privy Council in the case of the King v. Nat 
Bell Liquors, Limited('). In that case their Lordships of the 
Judicial Committee held that a conviction by a magistrate 
for a non-indictable offence, cannot be quashed on certiorarJ 
on the ground that the record showed that there was no evi
dence to support the conviction, or that the magistrate had· 
misdirected himself in considering the evidence. It was fur
ther laid down that the absence of evidence did not affect 
the jurisdiction of the magistrate to try the charge. In the 
course of their judgment, their Lordships further observed 
that the law laid down in Reg v. Bolton (supra) has never 
been seriously questioned in England, and that the same 
rules were applicable to other parts of the Commonwealth, 
except in so far as they may have been modified by statute. 
They also observed that the decision in Reg v. Bolton (supra) 
"undoubtedly is a landmark in the history of dertiorari, for 
it summarises in an impeccable form the principles of its 
application ......... " But latterly, the rule laid down in Bo!-

(') [1922] 2 AC. 128, 
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ton's case, appears to have been slilrred over in some d€'.Cid
ed cases, in England, which purported to laiy down that a 
writ or order of certiorari could be obtained only if the order 
impugned disclosed an error of jurisdiction, that is to say, 
complete lack of jurisdiction or excess of jurisdiction or the 
refusal to exercise jurisdiction, and not to correct an error 
of law, even though apparent on the face of the record. The 
question was brought to a head in the case of Rex v. Nor
thumberland Compensation Appeal Tribunal('). It arose out 
of an application for an order of certiorari for quashing a 
decision reached by the respondent-Northumberland Com
pensation Appeal TriQ.unal. Lord Goddard C. I. began his 
judgment by observing that the point involved in the case 
was "of the very greatest importance" which had "necessitat
ed the examination of a large number of ca'Ses and considera
tion of the principles which apply to the doctrine of certio
rari". He further observed that certiorari is a remedy of a 
very special character. He, then, discussed the object and 
scope of the writ of certiorari and the history of the jurisdic
tion as exercised in the English courts. He then dealt with 
the contention directly raised for the determination of the 
court that an order of certiorari, ca.n issue only to remove a 
defect of jurisdiction and that it does not extend to remov
ing an order out of the way of the parties on account of a 
mistake of law apparent on the face of the record. The 
court then considered the relevant authorities, and came to 
the conclusion that it was wrong to bold that the ground of 
interference on certiorari, was only an error or excess of 
jurisdiction, and that it did not extend to correction of an 
error of law apparent on the face of the record. The Lord 
Chief Justice then pointed out that the examination ·of the 
authorities bearing on the exercise of the power of certiorari, 
yielded the result that it was open to the High Court to 
examine the record and to see whether or not there was an 
error of law apparent on the faice of the record. The Lbrd 
Chief Justice concluded his observations with these re
marks: -

( ') [1951] 1 K.B. 711. 
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"The tribunal have told us what they have taken into 
account, what they haive disregarded, and the contentions 
which they accepted. They have told us their view of the 
law, and we are of opinion that the construction which they 
placed on this very complicated set of regulations was 
wrong." 

This' decision was challenged, and on appeal, the Court of 
Appeal dealt with this point in Rex v. Northumberland Com· 
pensation Appeal -Tribunal('). The Court of Appeal affirmed 
the proposition laid down by the High Court that an order 
for certiorari, can be granted and the decision of an inferior 
court such as a statutory tribunal, quashed on the ground of 
an error of law apparent on the face of the record. Singleton 
L. J. in the course of his judgment, observed that an error 
on the face of the proceedings, which in that case was an 
error of law, has always been recognized as one of the 
grounds for the issue of an order of certiorari. Denning L. J. 
also, in the course of his judgment, examined the question 
whether the High Court could intervene. to correct the deci· 
sion of a statutory tribunal which is erroneous in point of 
law. On lllll examination of the authorities from ancient times, 
the Lord Justice made the following o~tions: -

"Of recent years the scope of certiorari seems to have 
been somewhat forgotten. It has been supposed to be con· 
fined to the correction of excess of jurisdiction, and not to 
extend to the correction of errors of law; and several judges 
have said as much. But the Lord Chief Justiae has, in the 
present case, restored certiorari to its rightful position and 
shown that it can be used to correct errors of law which ap
pear on the face of the record even though they do not go 
to jurisdiction. I have looked into the history of the matter, 
and find that the old cases fully support all that the Lord 
Chief Justice ~id. Until about 100 years !Igo, certiorari was 
regularly used to correct errors of law on the face of the re
cord. It is only within the last century that it has fallen into 
disuse, and that is only because there has, until recently, 
been little occasion for its exercise. Now, with the advent of 

(') [1952) 1 K.B. 338. 
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many new tribunals, and the plain need for supervision over 
them, recourse must once again be had to this well-tried means 
of control." The other Lord Justice who took part in the 
hearing of the appeal, Morris L. J. also examined that ques
tion 'and concluded as follows: -

"It is plain that certiorari will not issue as the clock cf 
an appeal in disguise. It does not lie in order to bring up an 
order or decision for rehearing of the issue raised in the pro
ceedings. It exists to correct error of law where revealed on 
the face of an order or decision or irregularity or absence of, 
or excess of, jurisdiction where shown." 

It is clear from an examination of the authorities of this 
Court as also of the oourts in England, that one of the 
grounds on which the -jurisdiction of the High Court on 
certiorari may be invoked, is an error of law apparent on the 
face of the record and not every error either of law or fact, 
which can be corrected by a. superior court, in exercise of its 
statutory powers as a court of appeal or revision. 

So for as we know, it has never been contended before 
this Court that an error of fact, even though apparent on the 
face of the record, could be a ground for interference by the 
court exercising its writ jurisdiction. No ruling was brought 
to our notice in support of the proposition that the court 
exercising its powers under Art. 226 of the Constitution, 
could quash am order of an inferior tribunal, on the ground 
of a mistake of fact apparent on the face of the record. 

But the question still remains as to what is the legal im
port of the expression 'error of law apparent on the, face of 
the record.' Is it every error of law that can attract the super
visory jurisdiction of the High Court, to quash the order im
pugned'! This court, as observed above, has setteld the law 
in this respect by laying down that in order to attract such 
jurisdiction, it is essential that the error should be something 
more than a mere error of law; that it must be one which is 
manifest on the face of the record. In this respect, ~he law 
in India and' the law in England, are, therefore, the same. It 
is also clear, on an examination of all the authorities of this 
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Court and of those in England, referred to ab\Jve, as also 
those considered in the several judgments of this Court, that 
the Common Law writ, now called order of certiorari, which 
was also adopted by our Constitution, is not meant to take 
the place of a;n appeal where the statute does not confer a 
right of appeal. Its purpose is only to determine, on an exami
nation of the record, whether the inferior tribunal has exceed
ed its jurisdiction or has not proceeded in accordance with 
the essential requirements· of the. law which it was meant to 
administer. Mere formal or technical errors, even though of 
law, will not be sufficient to attract this extraordinary juris
diction. 

The principle underlying the jurisdiction to issue a writ 
or order of certiorari, is no more in doubt, but the real diffi
culty arises, as it often docs, in applying the principle to the 
particular facts of a given case. In the judgments and orders 
impugned in these appeals, the High Court has exercised its 
supervisory jurisdiction in respect of errors which cannot be 
said to be errors of law apparent on the face of the record. 
If at all they are errors, they are errors in appreciation of 
documentary evidence or affidavits, errors in drawing infer
ences or omission to draw inferences. In other words, those 
are errors which a court sitting as a court of appeal only, 
could have examined and, if necessary, corrected. As al
ready indicated, the Appellate Authority had unlimited juris
diction to examine and appreciate the evidence in the exer
cise of its appellate or revisional jurisdiction. Section 9(3) 
of the Act, gives it the ·power to pass such orders as it thought 
fit. These are words of very great amplitude. The jurisdictilln 
of the Appellate Authority, to entertain the appeals, has never 
been in doubt or dispute. Only the manner of the exercise of 
its appellate jurisdiction was in controversy. It has not bee111 
shown that in exercising its powers, the Appellate Authority 
disregarded any mandatory provisions of the law. The ut
most that has been suggested, is that it has not carried out 
certain Executive Instructions. For example, it has been said 
that the Appellate Authority did not observe the instruo-
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tions that tribal people have to be given certain preferen· 
ces, or, that persons on the bedarred list, like smugglers, 
should be kept out (see p. 175 of the Manual). But all these 
are only. Executive Instructions whidh have no statutory 
force. Hence, even assuming, though it is by no means clear, 
that those instructions have been disregarded, the non-obser
vane of those instructions cannot affect the power of the 
Appellate Authority to make its own selection, or affect the 
validity of the order passed by it. 

The High Court, in its several judgments and orders, 
has scrutinized, in great detail, the orders passed by the Ex
cise Authorities under the Act. We have not thought it fit to 
examine the record or the orders below in any detail, be
cause, in our opinion, it is not the function of the High 
Court or of this Court to do so. The jurisdiction under Art. 
226 of the Constitution is limited to seeing that the judicial 
or quasi-judicial $'ibunals or administrative bodies exercis
ing quasi-judicial powers, do not exercise their powers in ex
cess of their statutory jurisdiction, but correctly administer 
the law within the ambit of the statute creating them or en
trusting those functions to them. The Act has created its own 
hierarchy of officers and Appellate authorities, as indicated 
above, to administer the law. So long as those Authorities 
function within the letter and spirit of the law, the High 
Court has no concern with the manner in which those powers 
have been exercised. In the instant dases, the High Court ap
pears to have gone beyond the limits of its powers under 
Arts. 226 and 227 of the Constitution. 

In one of the cases, the High Court has observed that 
though it could have interfered by issuing a writ under Art. 
226 of the Constitution, they would be content to utilize 
their powers of judiciaf superintendence under Art. 227 of 
the Constitution vide its judgment dated July 31, 1957, in 
appeals relating to Murmuria shop (Civil Appeals Nos. 669 
and 670 of 1957). In exercise of that power, the High Court 
set aside the order of the Appellate Authority, and directed 
it to re-hear the appeal 'according to law in the light of the 
principles indicated in this judgment'. 
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A Constitution Bench of this Court examined the scope 
of Art. 227 of the Constitution in the case of W aryam Singh 
and a>10tlier v. Amurnath ·and t1•1othed'). This Court, in the 
course of its judgment, made the following observations at 
p. 571: 

"This power of superintendence conferred by article 227 
is, as pointed but by Harries C. J. in Da/mia Jain Airways 
Ltd. v. S11k11mai· Mukherjee('), to be exercised most sparingly 
and only in appropriate cases in order to keep the Subordi
nate Courts within the bounds of their authority and r.ot for 
correcting mere errors." 

It is, thus, clear that the powers of judicial interference 
under Art. 227 of the Constitution with orders of judicial or 
quasi-judicial nature. are not greater than the powers under 
Art. 226 of the Constitution. Under Art. 226, the power of 
interference may extend to quashing an impugned order on 
the ground of a mistake apparent on the face of the record. 
But under Art. 227 of the Constitution, the power of inter
ference is limited to seeing that the tribunal functions with
in the limits of its authority. Hence, interference by the High 
Court, in these cases. either under Art. 226 or 227 of the 
Constitution, was not justified. 

After having dealt with the common arguments more or 
Jess applicable to all the cases, it remains to consider the 
special points raised l>n behalf of the respondents in Civil 
Appeal No. 672 of 1957, relating to the Tinsukia country 
spirit shop. It was strenuously argued that the appeal was 
incompetent in view of the fact that the rule issued by the 
High Court, was still pending, and that this Court does not 
ordinarily, entertain an appeal against an interlocutory order• 
It is true that this Court does not interfere in cases which ha.ve 
not been decided by the High Court, but this case has some 
extraordinary features which attracted the notice of this 
Court when special leave to appeal was granted. As already 
stated, the shop in question was settled with the appellants 
by the Excise Commissioner, and his order was upheld by 
the Appellate Authority. Accordingly. the appellants, had 

<') [1954] s.c.R. 565. (') A.I.R. (1951 l Cal. 193. 
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been put in possession of the shop on June 7. 1957. The 
High Court, while issuing the rule, passed an order on the 
stay application, w.hich, as already indicated, had been mis
understood by the District Excise authorities, and the appel
lants were dispossessed and the respondents 1 and 2 put back 
in possession, without any authority of law. This was a flag
rant interference with the appellants' rights arising out of 
the settlement made in their favour by the highest revenue 
authorities. The High Court had not and could not have 
authorized the dispossession of the persons rightfully in pos
session of the shop. The appellants brought this flagrant 
abuse of power to the notice of the. High Court several times, 
but the High Court felt unduly constrained to permit the 
wrong to continue. We heard the learned counsel for the res
pondents at great length as to whether he could justify the 
continuance of this undesirable aµd · unf<;irtunate state of 
affairs. It has to be remembered that the app~llanl!l. as a re
sult of fortuitous circums~nces, had beeri deprived of the 
possession of the shop during the best part of the financial 
year 1956-57. The appellants had b,een deprived of the fruits 
of their hard-won victory in the revenue courts, without any 
authority of law, and the High Court failed' to right the 
wrong in time, though moved several times. In these circum
stances, we found it necessary to hear both the parties on the 
merits of the orders passed by the Commissioner of Excise 
and. the Appellate Authority, in favour of the appellants, 
against which, the respondents had obtained a rule. After 
having heard both sides, we have come to the conclusion 
that no grounds have been made out for interference by the 
High Court, under its powers under arts. 226 and 227 of the 
Constitution. This ca'se shares the common fate of the other 
cases before us, of having run through the entire gamut of 
the hierarchy created under the Act, read along with the 
.amending Act and the rules thereunder. We do not find any 
grounds in the orders of the Excise Authorities which could 
attract the supervisory jurisdiction of the High Court. there 
being no error of law apparent on the face of the record, 
L/S4SCl-6 

1958 

N agendra N atlt 
Hora "1 AnotJwr 

v. 
The Oom1nissiont-r 
of Jlills Di1Ji8ion 

d: Appeals, A8·~ain, 
and Others 

Sinha J, 



l!JJS 

X aqe.ndrn S 1tfh 

Bora "' Anollur 
v. 

'/_'/>r C1mt111i88i11ntr 
of H ill.'J /Jfrisiun 

d· Appeal8. AiJSfOn, 
rrnd OIJ1ers 

Sinlw.-J. 

1274 i:!UPltE)!E l'OUHT HEl'OHT::! [1958] 

or a defect of jurisdiction in the Authorities whose orders 
have been impugned in the High Court. We would, however, 
like to make it clear that we are interfering with the interlo
cutory order passed by the High Court in this case because 
of its unusual and exceptional features. It is clear that our 
decision on the main points urged in the other appeals neces
sarily leads to the inference that, even if all the allegations 
made by the respondents in their petition before the Assam 
High Court are accepted as true, there would be no case 
whatever for issuing a rule. Indeed, the respondent found it 
difficult to resist the appellant's argument that, if the other 
appeals were allowed on the general contentions raised by 
the appellants, the dismissal of his petition before the Assam 
High Court would be a foregone conclusion. It is because 
of these special circumstances that we have decided to inter
fere with the interlocutory order in this case in the interests 
of justice. 

As a result of these considerations, the appeals must be 
allowed and the orders passed by the High Court in the 
several cases, set aside. On the question of costs, we direct 
that the appellants in each case. should get their costs here 
and in the High Court, except the appellant in Civil Appeal 
No. 670, who l)as failed on the main point raised on his be
half, and who, therefore, .must bear his own costs. 

Appeals allowed. 


